konomica

June 2006

REPORT ON THE AGRI-FOOD & FAST-MOVING CONSUMER GOODS
SECTOR
(“THE ORANGE REPORT’)

© Juan Briones. All rights reserved.

Juan Briones e-konomica

General Peron 14, 6°A
28020 Madrid

tel 434915717920
gsm +34 679 43 46 %4
mail juan.brionesfde-konomica.net



TABLE OF CONTENTS.

1 SUMMARY AND CONCLUSIONS. 5
1.1  The importance of sectoral analysis in the application of competition policy.
5

1.2 To whom is the Orange Report addressed? 7

1.3  Main Conclusions of the Report. 8
1.3.1 Greater probability of intervention in the sector. 8
1.3.2 Very narrow relevant product markets. 8
1.3.3 Treatment of national markets. 8
1.3.4 Analysis of large retailers’ buyer power. 9
1.3.5 Types of conditions imposed on companies in the sector. 9

1.4  Objectives and methodology of the Orange Report. 11

2 MERGERS NOTIFIED TO THE EU. 13

2.1 Has the Commission prohibited any merger in the agri-food and FMCG
sector ? 14

2.2  How often is authorisation made subject to conditions in the sector? 16

3 THE DEFINITION OF RELEVANT MARKET. 22

3.1 Analytical framework. Hypothetical monopolist test. 23

3.2 Relevant product markets in the sector. 28
3.2.1 Demand-side substitution and marketing studies. 28
3.2.2 How do brands influence the definition of the relevant product market? 31
3.2.3 Are own-label brands included in the relevant product market? 34
3.2.4 Do different sales channels constitute different relevant markets? 38
3.2.5 To what extent is it worth arguing that supply-side substitution exists in order
to widen the relevant market? 40
3.2.6 Some final considerations 42

3.2.7 Examples of relevant product markets defined in European Commission
decisions.45

3.3  The relevant geographic market in the sector. 54
3.3.1 Geographic markets with at least a European scope. 55
3.3.2 Markets with a national scope. 56
3.3.3 Regional markets that are smaller or larger than the national scope. 62
3.3.4 Conclusions on the geographic scope of competition. 64

€-Konomica

Back to index 2



4  ASSESSMENT OF THE IMPACT OF A MERGER ON EFFECTIVE
COMPETITION. 65

4.1  What are the threshold market share percentages or concentration indices
that would lead to Commission intervention? 65

4.2  What criteria does the Commission apply when assessing relations between

manufacturers and large retailers? 72
4.2.1 The relative degree of concentration and the concept of dependence. 72
4.2.2 Brand awareness 79
4.2.3 Brand portfolios and conglomerate effects. 81
4.2.4 Own-label brands and their role in negotiations between manufacturers and
large retail chains. 89
4.2.5 Brand exclusion or delisting. 94

4.3  Coordinated effects or the collective dominant position 95
4.3.1 Cases concerning coordinated effects in the sector. 98

4.3.2 What criteria are used to assess whether or not a stable economic environment
exists? 98

4.3.3 How can it be established whether or not a market is transparent? 99
4.3.4 What factors are important for symmetry to exist? 101
4.3.5 The impact of the operation on the market. 102

4.4  Other competitors and barriers to entry and expansion in the market. 103

4.5  Vertical aspects 107

5 WHAT TYPE OF CONDITIONS MAKES IT POSSIBLE TO OBTAIN AN

AUTHORISATION? 109
5.1  Strategy and Negotiation of Commitments with the Commission 109
5.2  What type of asset sale provides an acceptable solution? 110

53 What if the Commission deems the commitments to be insufficient? 115

€-Konomica
Back to index 3



LIST OF TABLES.

Table 1. List of cases in the fast-moving consumer goods sector. 13
Table 2. Number of operations in the agri-food and FMCG sector by decision type._ 16
Table 3. Total number of decisions where conditions have been imposed (1990/2006).18
Table 4. List of decisions where conditions have been imposed or prohibition has

occurred. 20
Table 5. List of decisions where conditions have not been imposed. 21
Table 6 List of decisions where referral to an NCA has been requested. 21
Table 7. Examples of information sources cited in Commission decisions. 29
Table 8. Mineral water market. 30
Table 9. Main points with respect to brands. 37
Table 10. Relevant markets for prepared foods, sauces and soups. 45
Table 11. Relevant markets for ready-to-serve meals and snacks. 47
Table 12. Relevant markets for pet food. 48
Table 13. Relevant markets for bread, bakery products and sugar. 49
Table 14. Relevant markets for alcoholic beverages. 50
Table 15. Relevant markets for mineral waters and non-alcoholic beverages. 52
Table 16. HHI calculation formula. 66
Table 17. Example of HHI and delta calculation. 66
Table 18. Concentration levels according to the HHI. 67
Table 19. Main issues concerning market power in the food sector. 71
Table 20. Market definition to assess the buyer power of retailers. 75
Table 21. Competitive advantages resulting from a wide brand portfolio 83
Table 22. Pure bundling of a range of products 87
Table 23. Criteria for assessing brands in manufacturer- retailer negotiations. 90

LIST OF GRAPHS.

Graph 1. Number of operations according to final decision type (%). .......ccccceeeeeeeeennn. 16
Graph 2. Cases with conditions (W/C) according to investigation phase and sector.... 19
Graph 3. Principles governing relevant market definition.............cccccceevvivvvveeiiiiiiinnn. 27
Graph 4. Market shares and probability of intervention. .............cccvviiiiiiiiiiineee, 68
Graph 5. Phases in determining coordinated effects. ..........ccovvvviiiiiiiie s 97
Graph 6. Manufacturing Industry Production ...............euuuuuiiiiiiiinnnee e 117
Graph 7. Main Companies in the SECIOr.............cvuviiiiiiii e 118
Graph 8. Value Added by the Food and Drink INAUSEIY .........ccooiiiiiiiiiiiiiiieiiiinn 119
Graph 9. Agri-food Production in the EU........cccoooiiiiiiiiiiiies e 120
Graph 10. Age of Employees inthe EU...........ccoooiiiiiiiiiiii e 121
Graph 11. Food Industry Production by SUb-SecCtor............ccoovvvviviiiiiiiiiiii e 122
LIST OF ANNEXES.
ANNEX 1. BRIEF DESCRIPTION OF THE AGRI-FOOD INDUSTRY ........cvvvvvveeeen. 117
ANNEX 2. LIST OF DECISIONS IN THE SECTOR. .....ccooiiiiiiiiiiieiiiiieeeeee 123
€-Konomica

Back to index 4



